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Introductory  Statement 


The  Special  Committee  to  Review  the  City's  Practices 
and  Procedures  for  Acquisition  of  Real  Estate  by  Con- 
demnation was  appointed  in  June,  1958,  and  is  composed 
of  Charles  H.  Tenney,  Corporation  Counsel  (Chairman) 
William  E.  Boyland,  President  of  the  City  Tax  Commission, 
John  T.  Clancy,  Borough  President  of  Queens  and  Jacob 
Lutsky,  Legal  Aide  to  the  Mayor. 

John  T.  Cahill,  Esq.,  was  designated  Special  Advisor  to 
the  Committee. 

Pursuant  to  invitations  issued  by  the  Committee,  repre- 
sentatives of  a  number  of  independent  groups,  including 
bar  associations  and  real  estate  boards  and  present  and 
past  members  of  the  judiciary  experienced  in  condemna- 
tion matters,  commented  upon  and  furnished  recommenda- 
tions with  respect  to  the  City's  condemnation  practices 
and  procedures.  Some  of  the  persons  and  groups  conferred 
personally  with  Committee  members  and  others  expressed 
their  views  in  writing.  In  addition  to  consideration  of  these 
opinions,  which  constitute  a  composite  of  informed  judg- 
ment, the  Committee  has  conducted  independent  research, 
investigation  and  study  of  various  aspects  of  the  problems. 

Scope  of  Report 

At  the  outset,  it  must  be  emphasized  that  numerous  ac- 
tivities of  the  City,  State  and  Federal  Government  pre- 
ceding or  accompanying  the  condemnation  process  are  not 
part  of  condemnation  itself  and  analysis  of  the  coordina- 
tion of  these  activities,  which  involve  policy  and  fiscal  con- 
siderations, is  beyond  the  jurisdiction  of  this  Committee. 
Instead,  its  study  has  been  directed  to  condemnation  pro- 
cedures within  the  control  of  the  City.  Nevertheless,  plan- 
ning, financing,  etc.,  which  demand  the  time,  attention  and 
services  of  City,  State  and  Federal  agencies,  to  some  ex- 
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tent  govern  the  scheduling  of  condemnation  proceedings, 
and  will  be  mentioned  in  so  far  as  they  relate  to  condemna- 
tion procedures. 

Subjects  Under  Consideration 

The  two  major  topics  that  emerged  from  discussions 
were : 

(1)  a  general  concern  over  the  lapse  of  time  between 
the  announcement  of  projected  condemnation  and 
the  date  of  title  vesting  by  the  City,  and  there- 
after between  title  acquisition  and  payment  of  the 
final  award  to  the  former  owner  of  the  property; 

(2)  the  complex  issue  of  valuation. 

These  principal  subjects  involve  trials,  settlements,  the 
timeliness  and  adequacy  of  advance  payments  to  owners 
and  the  reasonableness  of  the  condemnation  awards. 

I 

Time  Required  for  Condemnation 
Prior  to  Title  Vesting 

It  is  apparent  that  considerable  time  must  necessarily 
elapse  between  the  announcement  of  a  condemnation  pro- 
ceeding and  the  date  of  vesting  of  title  by  the  City.  This 
interval  is  essential  to  permit  compliance  with  Federal, 
State  and  City  laws  and  regulations,  proper  initial  plan- 
ning, preparation  and  revision  of  cost  estimates,  determina- 
tion of  the  availability  of  Federal  and  State  funds,  formula- 
tion of  relocation  plans,  negotiation  of  contracts  with  pros- 
pective sponsors,  approvals  by  the  interested  Federal  or 
State  agencies,  and  analysis  of  the  proposed  projects  by  the 
City  Planning  Commission,  other  City  agencies  and  the 
Board  of  Estimate.  These  procedures  provide,  incidentally, 
an  opportunity  for  full  public  discussion  by  owners  whose 
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properties  are  situated  within  or  adjacent  to  the  area  pro- 
posed to  be  condemned. 

While  the  period  of  time  prior  to  title  vesting  may  cre- 
ate practical  hardships  for  the  property  owners,  admin- 
istrative difficulties  to  City  agencies,  and  ultimately  poses 
problems  for  the  courts,  the  preliminary  measures  obvi- 
ously have  been  ordered  by  the  Federal,  State  and  City 
legislatures  to  protect  the  public  interest  as  well  as  to  pre- 
vent any  diminution  of  the  individual's  rights. 

Subsequent  to  Title  Vesting 

It  was,  of  course,  unanimously  agreed  and  recommended 
by  those  consulted  that,  after  authorization  of  condemna- 
tion by  the  Board  of  Estimate,  title  under  ordinary  condi- 
tions should  vest  promptly,  advance  payments  as  permit- 
ted by  law  should  be  immediately  processed  to  reduce  in- 
terest charges  and  to  mitigate  the  financial  hardship  to 
owners  and  that  trials  should  be  completed  and  awards 
paid  with  greatest  possible  dispatch. 

Preliminary  Consideration 

Before  outlining  and  evaluating  the  remedial  measures 
that  have  been  undertaken  by  the  City  since  1958,  and  dis- 
cussing the  Committee's  recommendations  for  continued 
improvement  of  practices  and  procedures,  the  Committee 
is  of  the  opinion  that  a  proper  perspective  and  objective 
determination  of  the  problems  involved  are  impossible  in 
the  absence  of  some  recognition  of  the  size  and  diversity 
of  the  condemnation  program. 

Magnitude  of  Condemnation  Program 

The  vast  increase  in  the  condemnation  program  in  New 
York  City  is  apparent  upon  consideration  that,  in  1959, 
proceedings  involving  4873  parcels  valued  at  approxi- 
mately $98,104,000  were  concluded.  This  program  was  the 
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largest  ever  undertaken  in  a  single  year.  Awards,  exclu- 
sive of  purchases,  amounted  to  $83,170,000,  which  is  more 
than  four  times  the  volume  in  1949  and  twice  the  average 
of  the  ten  years  preceding  1959.  Among  the  major  con- 
demnation proceedings  were  Lincoln  Square,  Clearview 
Expressway,  Clove  Lakes  Expressway,  and  several  New 
York  City  Housing  Authority  projects,  as  well  as  various 
capital  and  assessable  proceedings. 

It  is  expected  that  condemnation  will  continue  at  a  gen- 
erally high  level  for  some  time.  Thus,  the  1960  trial  sched- 
ule contemplates  review  of  5,670  parcels  valued  at  approxi- 
mately $117,000,000,  including,  among  other  projects,  Penn 
Station  South,  Park  Row,  and  Water  Street.  Similarly, 
future  planned  Federal  Title  I  housing  projects  include 
Battery  Park,  Park  Row  Extension,  Cadman  Plaza,  and 
others  having  an  estimated  aggregate  value  in  excess  of 
$50,000,000.  Finally,  in  the  span  of  the  next  three  years, 
the  Federal  Interstate  and  Defense  Highway  programs,  in- 
cluding the  Gowanus  Expressway  and  the  Lower  Manhat- 
tan expressway,  will  involve  the  taking  of  property  hav- 
ing an  estimated  value  of  $60,000,000.  It  is  also  antici- 
pated that  there  will  be  several  New  York  City  Housing 
Authority  projects  and  the  usual  acquisitions  for  various 
municipal  purposes,  so  that  properties  having  an  estimated 
total  value  in  excess  of  $250,000,000  will  be  processed  in 
the  period  1960-1963. 

Diversity  of  Condemnation  Program 

In  addition  to  the  unprecedented  size  of  the  condemna- 
tion program  in  recent  years,  numerous  problems  are  pre- 
sented by  substantial  variations,  outlined  below,  in  the 
procedures  and  regulations  governing  condemnation  proj- 
ects that  originate  under  Federal,  State  and  City  jurisdic- 
tion. 
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Federal  Title  I  of  the  National  Housing  Act 

In  the  planning  stages,  the  City  is  represented  by  the 
Slum  Clearance  Committee.  At  this  stage,  the  City  and  the 
Federal  Government  engage  appraisers  to  estimate  the 
probable  cost  of  acquisition  and  the  reuse  valuation.  There- 
after, two  private  appraisers  are  appointed  (one  appraiser 
is  selected  by  the  City  and  the  other  by  the  Federal  Govern- 
ment) for  parcel-by-parcel  valuation  which  will  form  the 
basis  for  purchase  negotiations  and  ultimate  trial.  These 
appraisals  are  then  reviewed  and  approved  by  the  Housing 
and  Home  Finance  Agency. 

After  approval  of  the  appraisals,  the  municipality  is  re- 
quired, under  Federal  procedure  to  negotiate  acquisitions 
by  purchase. 

In  the  past,  independent  negotiators  were  retained  by 
the  Slum  Clearance  Committee,  and  purchase  was  author- 
ized by  the  Government  at  a  ligure  not  to  exceed  a  specified 
percentage  above  the  higher  of  the  two  appraisals.  Some 
dissatisfaction  with  this  procedure  was  expressed  in  1957 
by  the  office  of  the  Comptroller  and,  in  consequence,  the 
Mayor  appointed  a  special  committee  of  City  officials  to 
review  purchase  and  settlement  procedures.  In  a  report 
dated  April  24,  1957,  the  Committee  directed  a  discontinu- 
ance of  this  procedure  and,  in  substitution,  recommended 
negotiation  by  the  Director  of  Real  Estate,  whose  authority 
would  be  limited  to  making  a  single  offer  at  a  figure  not  to 
exceed  the  higher  of  the  two  appraisals.  After  analyzing 
the  results  of  this  method  in  three  projects,  the  Federal 
Government  in  1959  insisted  upon  a  modified  plan  which 
has  been  adopted  by  the  City. 

These  successive  changes  in  the  method  of  negotiation 
demonstrate :  (a)  an  honest  difference  of  opinion  may  exist 
among  informed  administrators:  (b)  actual  experience  is 
the  ultimate  test  of  the  efficacy  of  various  methods  of  pur- 
chase negotiations;  and  (c)  the  necessity  for  continuing 
supervision  and  review  of  these  methods. 
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New  York  City  Housing  Authority 

This  organization  engages  appraisers  (recommended  by 
the  City's  Law  Department)  and  conducts  its  own  negotia- 
tions for  purchase.  In  most  proceedings,  the  Authority  is 
required  by  the  Federal  or  State  agency  providing  financial 
assistance  to  purchase  a  specified  percentage  of  the  par- 
cels in  advance  as  a  condition  for  authorization  to  con- 
demn. Such  negotiations  necessarily  consume  a  substan- 
tial period  of  time,  often  up  to  a  full  year.  Hence,  because 
of  intervening  changes  in  the  real  estate  market,  proper- 
ties not  so  acquired  frequently  must  be  reappraised  as  of 
the  date  of  title  vesting. 

The  prices  paid  for  the  properties  acquired  through 
negotiation  and  purchase  may  be  introduced  in  the  trial  as 
evidence  of  market  value  (P.H.L.,  Sec.  125).  Accordingly, 
it  is  evident  that  such  purchases  may  have  a  definite  influ- 
ence upon  the  court  awards  in  respect  to  parcels  that  the 
Authority  was  unable  to  purchase. 

Federal  Aid  Highway  Program 

This  program  in  New  York  City  is  under  the  general 
direction  of  the  City  Construction  Co-ordinator  with  the 
land  acquisition  function  under  the  supervision  of  the  Cor- 
poration Counsel.  Property  is  acquired  under  policies  and 
procedures  required  by  the  Bureau  of  Public  Roads  and  ap- 
proved by  the  State  Department  of  Public  Works.  Apprais- 
ers are  appointed  by  the  Corporation  Counsel  and  the  esti- 
mates of  value  are  examined  and  approved  by  a  review  ap- 
praiser on  the  staff  of  the  Corporation  Counsel.  The  review 
appraiser  furnishes  reports  and  appraisal  data  to  the  Bu- 
reau of  Federal  Eoads  as  required  by  that  agency. 

Appraisals  are  then  transmitted  to  the  Assistant  Corpo- 
ration Counsels  for  trial.  While  a  number  of  awards  are 
adjusted  under  supervision  of  the  Court  without  formal 
trial  proceedings,  there  are  not  any  significant  number  of 
such  negotiated  settlements. 
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Capital  and  Assessable  Proceedings 

These  proceedings  involve  acquisitions  for  various  mu- 
nicipal purposes,  i.e.  schools,  public  works,  street  closings, 
etc.  In  some  instances,  the  Department  of  Real  Estate  esti- 
mates the  approximate  prospective  cost  of  acquisition, 
which  is  submitted  to  the  Board  of  Estimate.  After  au- 
thorization of  condemnation  by  the  Board  of  Estimate,  ap- 
praisers are  engaged  by  the  Law  Department  and  the  case 
is  prepared  for  trial. 

Trial  Practice 

With  minor  exceptions,  since  1917  it  has  been  the  policy 
of  the  courts  to  require  trials  of  proceedings  involving 
condemnation  of  property  in  Manhattan  and  the  Bronx. 
In  contrast,  since  about  1935,  in  Brooklyn,  Queens  and 
Staten  Island,  the  courts  have  encouraged  and  adopted 
a  procedure  under  which  the  vast  majority  of  awards  have 
been  adjusted  with  the  aid  of  the  court.  This  policy  was 
instituted  by  Judge  Charles  Lockwood  in  about  1934  and 
has  been  continued  under  successor  judges. 

The  foregoing  trial  procedures  and  the  results  obtained 
were  analyzed  and  compared  in  the  April  24,  1957  Report 
of  the  Mayor's  Committee,  previously  mentioned.  While 
its  findings  were  not  conclusive,  that  Committee  then  ex- 
pressed the  view  that  in  some  instances  the  appraisals 
theretofore  submitted  by  the  City's  experts  for  trial  in 
Manhattan  and  the  Bronx  were  so  low  as  to  be  unrealistic, 
and  recommended  a  more  objective  future  valuation  of 
property  by  the  City  appraisers,  a  recommendation  that 
was  thereafter  adopted. 

The  results  in  each  system  have  been  approved  by  the 
Federal  agencies  and,  to  some  limited  extent,  furnish  a 
basis  for  comparison. 
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Remedial  Measures  Undertaken 

As  indicated  earlier  in  this  report,  many  procedures  by 
numerous  agencies,  unrelated  to  the  condemnation  proced- 
ure as  such,  must  be  completed  by  the  Federal,  State  and 
City  governments,  before  actual  condemnation  may  be  au- 
thorized by  the  Board  of  Estimate.  Under  these  circum- 
stances, it  is  clear  that  no  single  agency  can  wholly  con- 
trol the  course  of  such  projects.  Nevertheless,  the  rela- 
tionship of  this  entire  structure  to  trials,  settlements  and 
valuations  has  been  the  subject  of  serious  consideration  by 
City  officials  and  greatly  improved  coordination  has  re- 
sulted from  studies  and  a  series  of  conferences  among  Fed- 
eral, State  and  City  agencies  initiated  by  the  Law  Depart- 
ment. 

Commencing  in  1958,  the  Law  Department  conducted  an 
intensive  and  continuing  review  of  condemnation  proced- 
ures designed  to  (a)  facilitate  readiness  for  and  comple- 
tion of  trials;  (b)  expedite  the  payment  of  advance  awards 
to  reduce  interest  accruals  and  relieve  individual  hardship ; 
(c)  improve  settlement  techniques;  (d)  prepare  legislation 
where  advisable  and  (e)  provide  for  exchange  of  data 
among,  and  continuing  review  of  appraisals  by,  the  Federal 
Government  and  interested  City  Departments. 

These  objectives  have  been  discussed  with  representa- 
tives of  the  Federal  Government  because  of  its  interest  in 
Title  I  proceedings  and  in  the  Federal  Aid  Highway  pro- 
gram, the  New  York  City  Housing  Authority,  the  Office  of 
the  Comptroller,  the  Slum  Clearance  Committee,  the  Tax 
Department,  the  City  Administrator,  the  City  Planning 
Commission,  the  Department  of  Real  Estate,  and  other  in- 
terested City  agencies. 

The  specific  changes  already  made  by  the  Law  Depart- 
ment are  as  follows : 

1.  Appointment  of  appraisers  in  Title  I  proceedings  is 
now  authorized  by  the  Federal  Government  at  a  specific 
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date  substantially  in  advance  of  the  prospective  date  of 
title  acquisition. 

2.  All  title  searches  are  completed  before  the  date  of 
title  vesting-  and,  where  necessary,  title  companies  have 
been  engaged  to  search  titles  to  expedite  projects  under 
the  Federal  Highway  Aid  Program. 

3.  All  representative  real  estate  firms  in  the  City  of 
New  York  were  invited  to  join  the  City's  panel  of  expert 
real  estate  appraisers  who  appear  on  its  behalf  in  con- 
demnation proceedings,  and  the  panel  of  experts  in  special- 
ized subjects  such  as  trade  fixtures  has  been  expanded  by 
recruitment  from  appraisal  societies. 

4.  Specific  dates  have  been  established  for  the  comple- 
tion of  appraisals  in  all  major  pending  proceedings. 

5.  Advance  payments  in  new  proceedings  are  now  proc- 
essed by  the  Law  Department  within  30  days  after  title 
vesting. 

6.  After  consultation  with  the  trial  judges  assigned  by 
the  Appellate  Divisions  of  the  First  and  Second  Depart- 
ments, an  advance  complete  annual  schedule  for  the  trials 
of  pending  proceedings  has  been  prepared. 

7.  A  full  and  continuing  exchange  of  data  among  the 
Department  of  Real  Estate,  the  Tax  Department,  the  office 
of  the  Comptroller  (which  also  engages  appraisers  in  re- 
spect to  property  values  in  middle  income  projects)  and  the 
Law  Department  has  been  instituted  and  is  in  operation. 

8.  The  Law  Department  initiated  an  arrangement  for 
determination  of  appeal  questions  with  the  Federal  Gov- 
ernment, New  York  City  Housing  Authority  and  New  York 
State. 

9.  The  Law  Department  sponsored  a  quarterly  review 
of  practices  and  procedures  by  ad  interested  City  agencies 
and  representatives  of  the  Federal  Government,  the  State 
and  the  New  York  City  Housing  Authority. 
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Evaluation  of  Remedial  Measures 

1 .  Trials 

Through  the  expanded  panel  of  appraisers,  advance 
preparation  of  appraisals,  completion  of  title  searches  and 
trial  schedules  arranged  with  the  justices  of  the  court, 
trials  of  all  condemnation  proceedings  begun  after  1958  are 
scheduled  within  8  months  of  title  vesting.  Despite  the  prog- 
ress described,  the  Committee  is  of  the  opinion  that  the  City, 
if  practicable,  should  endeavor  to  be  prepared  for  trial  of  a 
a  proceeding  within  6  months  after  title  vesting.  A  shorter 
period  of  time  between  title  vesting  and  trial  is  not  sug- 
gested because  (a)  earlier  readiness  might  not  permit  thor- 
ough and  adequate  preparation;  (b)  after  title  vesting,  the 
appraisals  must  be  brought  up  to  date  and  there  is  a  final  re- 
view of  appraisals  by  the  Law  Department  and  the  Federal 
Government;  (c)  settlement  negotiations  must  be  conducted 
by  the  Department  of  Keal  Estate  and  submitted  for  ap- 
proval of  the  Federal  Government;  and  (d)  claimants'  at- 
torneys would  require  at  least  that  period  of  time  for  trial 
preparation. 

It  is  the  conclusion  of  this  Committee  that,  if  the  recom- 
mended time  objective  of  six  months  is  attained,  the  City 
will  be  in  a  current  position  with  respect  to  condemnation 
trials.  (The  Committee  recognizes  that  certain  proceedings 
instituted  prior  to  1959  have  been  unduly  delayed.  While 
it  is  understandable  that  all  proceedings  cannot  be  ex- 
pedited to  the  extent  recommended,  the  Committee  urges 
that  all  pending  proceedings  similarly  be  promptly  proc- 
essed). 

2.  Settlements  and  Purchases 

Inasmuch  as  all  relevant  data  is  exchanged  among  City 
agencies,  appraisals  have  been  screened  by  both  the  Fed- 
eral and  City  authorities  and  the  purchases  by  the  De- 
partment of  Real  Estate  are  subject  to  the  approval  of  the 
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Federal  Government,  the  Committee  believes  that  the  pro- 
cedures are  complete  and  effective  and  adequately  protect 
the  public  interest. 

3.  Advance  Payments 

In  all  proceedings  begun  in  1959  advance  payments  are 
processed  by  the  Law  Department  within  30  days  after  title 
vesting  and  payment  of  advance  awards  to  all  claimants  is 
thereafter  completed  within  two  months  by  the  Office  of  the 
Comptroller.  Significant  interest  savings  are  possible 
through  this  program.  Thus,  in  the  Penn  Station  South 
proceeding  alone  it  is  estimated  that  interest  charges  have 
been  reduced  by  approximately  $90,000. 

4.  Other  Benefits 

As  a  result  of  its  survey,  the  City  developed  and  has  pre- 
sented claims  for  awards  of  about  $1,000,000  for  the  taking 
of  City-owned  property  (previously  acquired  through  in 
rem  foreclosure  of  property  for  delinquent  taxes)  con- 
demned by  the  Federal  Government  in  furtherance  of  the 
federally  aided  highway  program,  and  the  Federal  Govern- 
ment has  indicated  a  willingness  to  pay. 

Recommendations 
Legislation 

Advance  Payments 

The  Committee  urges  that  advance  payments  be  com- 
pleted in  all  pending  proceedings.  When  this  goal  is  met, 
the  City  will  achieve  a  position  comparable  to  that  of  the 
Federal  Government  whose  policy  had  been  recommended 
by  certain  groups,  viz.  under  the  Federal  practice  the  con- 
demnor, at  the  time  of  title  vesting,  deposits  to  the  credit 
of  the  particular  parcel  an  amount  of  money  equal  to  the 
estimated  award.  After  this  deposit  of  funds  in  court,  the 
Government  is  no  longer  obligated  to  pay  interest  on  the 
amount  deposited. 
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The  adequacy  as  well  as  the  timeliness  of  advance  pay- 
ment was  the  subject  of  considerable  criticism  by  the 
groups  consulted.  This  criticism  of  the  adequacy  of  the 
advance  payment  must  be  directed  to  the  provisions  of  the 
Administrative  Code  (Sec.  B  15-29.0).  Under  this  section 
of  the  Code  the  City  is  authorized  to  pay  to  the  claimant, 
at  or  after  the  date  of  title  vesting,  a  sum  not  exceeding 
75%  of  the  assessed  valuation  of  the  property  taken.  How- 
ever, this  payment  does  not  provide  adequate  relief  in  all 
instances,  particularly  to  businesses  that  require  capital 
for  other  investment  and  to  home  owners,  the  market  value 
of  whose  property  may  substantially  exceed  the  assessed 
valuation.  This  latter  situation  regularly  occurs  in  the 
Boroughs  of  Queens,  Brooklyn  and  Richmond. 

Where  highway  projects  affecting  Triborough  Bridge 
and  Tunnel  Authority  have  been  involved  some  relief  of  the 
owners'  hardship  has  been  provided  by  Triborough's  policy 
of  resorting  to  the  use  of  funds  of  the  Triborough  Bridge 
Authority  (which  is  not  subject  to  the  75%  limitation  set 
forth  in  the  Administrative  Code)  to  make  advance  pay- 
ments up  to  175%  of  the  assessed  valuation  on  private 
homes. 

This  advance  payment  is  designed  primarily  to  expedite 
possession  and  relocation.  However  no  interest  saving  is 
effected  by  the  City  or  Federal  government  because  under 
the  assignment  of  award  executed  [by  a  claimant]  upon 
payment  of  this  advance  award  the  claimant  agrees  to 
reimburse  to  the  authority  the  amount  advanced  together 
with  interest  thereon  from  the  date  of  such  advance  to  the 
date  of  the  final  decree.  This  interest  item  is  included  in 
the  final  decree  and  paid  by  the  City. 

The  Committee  endorses  the  proposal  of  the  Corporation 
Counsel  that  legislation  should  be  introduced  to  increase 
the  amount  which  the  City  can  advance  to  claimants  in 
these  condemnation  proceedings.  The  proposed  legislation, 
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a  copy  of  which  is  annexed  hereto  and  marked  Exhibit  "A" 
would  empower  the  Board  of  Estimate  to  authorize  the 
Comptroller  to  pay  to  the  person  entitled  to  an  award  for 
real  property  acquired  in  a  proceeding,  in  advance  of  the 
final  determination  of  his  damages,  a  sum  to  be  determined 
by  the  Corporation  Counsel  not  exceeding  the  appraisal  of 
damages  by  experts  that  the  City  has  employed. 

Payment  for  Tenants'  Fixtures 

There  is  no  present  provision  in  law  to  permit  advance 
payments  to  tenants  for  compensable  trade  fixtures.  The 
Committee  is  informed  that  if  the  proposed  legislation 
(Exhibit  A)  is  enacted  it  will  be  permissible  for  the  first 
time  in  the  City's  history  to  make  advance  payments  for 
fixtures.  This  will  contribute  to  alleviating  hardships  pres- 
ently resulting  from  delays  in  such  payments.  In  addi- 
tion to  the  foregoing  it  is  recommended  that  the  Corpora- 
tion Counsel  expedite  the  settlement  of  fixture  claims  and 
request  the  court  to  enter  partial  decrees  embodying  such 
settlements  so  that  payments  may  be  made  without  await- 
ing the  disposition  of  the  entire  condemnation  proceeding. 

City  Property  Condemned  by  the  State 

The  Committee  recommends  that  the  Law  Department 
should  again  vigorously  support  a  proposed  law  similar  to 
that  approved  by  the  1959  Legislature,  but  vetoed  by  the 
Governor,  that  would  require  the  State  to  pay  awards  when 
it  condemns  certain  properties  of  municipalities  or  other  lo- 
cal governments.  In  the  Committee's  opinion,  the  present 
practice  under  which  the  State  condemns  certain  City  prop- 
erties without  compensation  is  unjust  and  arbitrary. 

Amendment  to  Highway  Law — Interest  Restriction 

The  State  Highway  Law,  Sec.  349-C,  subd.  3.3  contains 
a  provision  applicable  only  to  the  City  of  New  York  re- 
stricting reimbursement  for  interest  to  one  year  from  title 
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vesting  date.  Since  the  State  Law  governs  in  the  Federal 
Aid  Highway  Program  it  deprives  New  York  City  of  full 
Federal  Aid  for  its  Interstate  and  Defense  Highways.  No 
justification  exists  for  penalizing  the  City  with  an  arbi- 
trary and  discriminatory  interest  restriction  because  of 
time  necessarily  consumed  in  preparation  for  litigation 
and  compliance  with  the  policies  and  procedures  of  the 
Federal  Bureau  of  Public  Roads.  Therefore,  the  Commit- 
tee concurs  in  legislation  proposed  by  the  City  that  would 
eliminate  from  the  Highway  Law  this  restriction  upon  re- 
imbursements by  the  Federal  and  State  Governments  of 
interest  payments. 

Elimination  of  Tentative  Decrees 

The  Committee  recommends  and  supports  legislation 
submitted  by  the  Law  Department  in  1959,  approved  by 
the  Legislature,  but  vetoed  by  the  Governor,  which  was  in- 
tended to  eliminate  tentative  decrees  and  to  substitute  the 
procedures  and  practices  applicable  to  all  other  equity 
actions. 

Searches  by  Title  Companies 

In  the  federally  aided  highway  program  the  City  has  in- 
vited all  line  title  companies  within  the  City  to  participate 
in  a  program  of  title  searching  and  certilication  with  re- 
spect to  property  taken  in  furtherance  of  this  program. 
The  expenditures  for  these  searches  are  reimbursed  to  the 
City  under  the  provisions  of  the  Federal  Aid  Highway 
Law.  This  arrangement  was  undertaken  because  the  City 
did  not  consider  it  desirable  to  recruit  as  part  of  the  regu- 
lar staff  personnel  for  whom  there  might  not  be  a  perma- 
nent need  in  the  event  that  the  condemnation  program 
should  decline. 

It  is  the  Committee's  recommendation  that  the  use  of 
private  title  companies  should  be  extended  wherever  ap- 
propriate to  other  condemnation  proceedings,  including 
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Title  I  projects,  in  order  to  facilitate  advance  payments 
and  the  trial  of  the  proceedings,  reduce  the  accrual  of  in- 
terest on  awards,  and  provide  assistance  to  the  former 
owners. 

II 

Valuation 

Although  there  are  standard  valuation  formulae  and 
methods  that  are  of  assistance  to  appraisers  and  the 
courts,  it  is  generally  recognized  that  the  valuation  of  real 
estate  is  not  a  science.  Instead,  it  is  a  matter  of  opinion 
that  is  based  not  only  upon  factual  data  and  accepted  the- 
ories but  also  upon  the  experience  and  judgment  of  the  in- 
dividual appraiser.  Accordingly,  it  is  not  uncommon  that 
opinions  of  the  value  of  real  property  vary  widely  among 
appraisers.  For  the  same  reason,  the  findings  of  courts, 
commissions  and  arbitrators  often  differ  materially  from 
the  appraisals  that  they  have  reviewed  and,  on  occasion, 
with  the  determinations  of  Appellate  Courts. 

(a)  Adversary  Proceedings 

The  disparity  in  valuation  is  even  more  pronounced  in 
contested  proceedings  such  as  condemnation  or  tax  review. 
This  is  understandable  because  the  parties  assume  the  po- 
sitions of  advocates  and  offer  interested  testimony  to  sup- 
port specific  claims.  In  a  tax  review  proceeding,  the  prop- 
erty owner  seeks  to  establish  a  value  below  the  assessment, 
whereas  the  taxing  authority  offers  proof  intended  to  sup- 
port the  assessed  valuation.  In  a  condemnation  proceed- 
ing, the  positions  are  reversed,  i.e.  the  property  owner 
strives  to  obtain  a  maximum  award  and  in  almost  all  in- 
stances the  values  advanced  by  the  condemnor  are  only  a 
fraction  of  those  asserted  by  the  property  owner. 
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In  view  of  this  presentation  of  partisan  opinions,  the  de- 
termination of  the  court  is  based  upon  the  exercise  of  ju- 
dicial discretion  after  review  of  all  the  evidence  and,  in  the 
instance  of  compromises,  the  settlement  necessarily  must 
be  founded  upon  the  experience  and  judgment  of  the  re- 
sponsible public  officials.  It  is  because  of  the  great  differ- 
ences in  the  appraised  values  of  the  respective  parties,  as 
well  as  the  spread  between  assessed  valuations  and  awards, 
that  determinations  of  the  court  or  public  officials  are  con- 
stantly the  subject  of  public  interest. 

(b)  Adequacy  of  Review  of  City  Appraisals 

It  is  the  Committee's  conclusion  that  under  the  existing 
procedures,  and  particularly  those  adopted  within  the  last 
two  years,  full  and  satisfactory  review  of  the  City's  ap- 
praised values  in  condemnation  proceedings  has  been  as- 
sured through  (a)  the  continuing  participation  of  several 
City  agencies  as  well  as  the  Federal  Government  and  New 
York  City  Housing  Authority  in  discussion  of  these  valua- 
tions; (b)  the  wider  panel  of  appraisers,  including  those 
appointed  by  the  Federal  Government;  and  (c)  the  regu- 
lar exchange  of  data  and  conferences  conducted  among 
City,  Federal  and  State  agencies  (pp.  8-10). 

It  is  the  Committee's  opinion  that  any  further  studies 
would  be  repetitious  and  unnecessary  and  might  impede 
the  timely  progress  and  completion  of  the  trial  of  the  pro- 
ceedings. 
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Recommendation 

In  the  light  of  the  public  interest  and  the  great  respon- 
sibility involved,  the  Committee  concludes  that  an  addi- 
tional source  of  information  might  be  made  available  to 
the  courts.  After  extensive  consideration  and  discussion 
with  the  Trial  Justices,  the  Committee  is  of  the  opinion 
that  the  policy  previously  adopted  by  the  courts  to  provide 
responsible  and  unbiased  medical  testimony  in  negligence 
cases  may  represent  a  proper  precedent  for  court  appoint- 
ment of  impartial  appraisers  in  condemnation  proceedings 
presenting  unusual  or  special  problems. 

Before  deciding  upon  this  course,  the  Committee  re- 
viewed previous  studies  of  condemnation  procedures  and 
various  recommendations  for  changes.  Among  these  were 
suggestions  for  the  trial  of  proceedings  before  Commis- 
sioners, such  as  the  hearings  in  condemnation  procedures 
in  upstate  New  York  relating  to  the  acquisition  of  water 
supply  properties  for  use  by  the  City  of  New  York,  a  three 
judge  court,  an  administrative  agency,  a  permanent  panel 
of  court  appointed  appraisers,  etc.  For  reasons  next  dis- 
cussed, these  were  not  considered  satisfactory. 

The  appointment  of  Commissioners  to  hear  proceedings 
and  report  to  the  courts  has  been  tried  in  many  jurisdic- 
tions, including  areas  in  upstate  New  York  for  the  trial 
of  the  condemnation  of  property  to  be  used  by  the  City  of 
New  York  for  water  supply  purposes.  The  reports  of  these 
Commissioners  are  subject  to  review  by  the  Supreme  Court. 
It  is  the  opinion  of  the  Committee  that  under  this  meth- 
od completion  of  the  proceedings  is  not  nearly  as  ex- 
peditious as  under  the  system  of  trial  by  a  Supreme  Court' 
Justice  and  does  not  present  any  compensating  advan- 
tages. 

The  suggestion  by  certain  groups  for  the  appointment  of 
a  three  judge  court  is  not  novel.  For  example,  the  Mayor's 
Committee  on  Management  Survey  in  1952  (p.  166)  recom- 
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mended  a  similar  tribunal  for  condemnation  and  tax  re- 
view cases.  However,  the  Committee  is  of  the  opinion  that, 
inasmuch  as  other  litigation  involving  equally  great  diver- 
gencies in  expert  and  other  testimony  are  decided  by  a 
single  Justice,  a  three  judge  court  in  condemnation  pro- 
ceedings would  be  unnecessary,  not  responsive  to  the  cen- 
tral problem,  and  might  delay  the  condemnation  program. 

The  Committee  similarly  gave  consideration  to  the  crea- 
tion of  an  administrative  agency,  expert  in  real  estate  mat- 
ters and  granted  the  powers  of  investigation,  to  hear  the 
evidence  in  the  first  instance  and  to  report  to  the  court. 
The  Committee  has  concluded  that  this  would  be  expensive, 
time-consuming  and  in  essence,  merely  create  an  additional 
procedural  step  in  the  total  condemnation  proceedings. 

The  conclusion  of  the  Committee  is  that : 

The  effectiveness  of  the  determination  of  condemnation 
awards  by  a  justice  of  the  Supreme  Court  has  been  dem- 
onstrated by  time  and  experience  and  it  is  the  Commit- 
tee's opinion  that  this  system  provides  the  most  expeditious 
procedures  and  the  most  objective  and  satisfactory  results. 
Under  the  circumstances,  the  Committee  believed  that  there 
is  no  justification  for  changing  the  basic  procedure  for  de- 
termination of  condemnation  awards  by  the  Supreme  Court. 

For  the  assistance  of  the  Court,  however,  the  Committee 
offers  the  following  suggestion: 

That  the  trial  court  be  authorized,  on  its  own  motion, 
in  complex  and  unusual  cases,  to  appoint  an  independent 
appraiser  to  present  evidence  in  the  proceeding  subject  to 
examination  by  both  parties  to  the  proceeding.  Such  ap- 
praiser should  be  selected  from  a  list  of  qualified  apprais- 
ers approved  by  the  real  estate  boards  of  the  counties  of 
New  York  City.  The  Committee  recommends  that  the  ap- 
pointment of  such  appraisers  be  limited  to  parcels  of  prop- 
erty involving  unusual  or  special  problems.  It  is  believed 
that  this  procedure  will  be  an  aid  to  the  courts  in  such 
proceedings. 
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The  Committee  is  convinced  that  the  combination  of 
(a)  the  many  analyses  of  City  appraisals  by  City,  State  and 
Federal  agencies  (b)  the  appraisals  submitted  to  the  Court 
by  the  parties  and  (c)  the  Court  appointment  of  appraisers 
in  unusual  cases,  will  assure  awards  that  are  reasonable 
and  fair  to  the  City  while  providing  just  compensation  to 
the  former  property  owner. 

Ill 

Theories  of  Valuation  in  Condemnation 
and  Tax  Review 

As  a  final  observation,  the  Committee  believes  that  the 
public  interest  requires  comment  upon  a  persistent  mis- 
conception that  has  prevented  an  understanding  of  the 
propriety  of  condemnation  awards. 

In  the  Committee's  opinion,  the  confusion  has  arisen 
from  a  mistaken  belief  that  the  assessed  valuation  of  a 
property  prior  to  condemnation  necessarily  represents  its 
sale  price  or  value,  and  is  the  measure  of  just  compensa- 
tion in  condemnation.  Because  of  this  incorrect  assump- 
tion, any  condemnation  award  that  differs  appreciably 
from  the  property's  previous  assessed  valuation  is  imme- 
diately questioned,  with  an  inevitable  suggestion  that  the 
award  must  be  "excessive."  Such  an  approach  completely 
ignores,  among  other  considerations  (1)  the  basic  differ- 
ences that  underlie  tax  valuations  and  condemnation 
awards;  and  (2)  the  possibility  that  the  particular  assess- 
ment may  be  below  the  property's  market  value. 

A  related  factor  contributing  to  the  misunderstanding 
in  respect  to  condemnation  awards  is  the  belief  that  claims 
of  value  made  by  property  owners  in  seeking  reductions  of 
earlier  tax  assessments  should  be  controlling.  This  view 
has  been  repeatedly  rejected  by  the  courts,  which  consider 
such  earlier  claims  as  admissions  against  interest  but  de- 
cline to  base  awards  upon  them  if  objective  evidence  es- 
tablishes a  different  value.  See  Matter  of  City  of  N.  Y. 


20 


(Lincoln  Square  Slum  Clearance  Project),  142  N.  Y.  L.  J. 
(No.  81)  13  (Sup.  Ct.,  N.  Y.  Co.,  Oct.  23,  1959).  Similarly 
the  courts  are  aware  of  and  in  some  instances  consider  as- 
sessed valuation  in  the  determination  of  the  award.  Greater 
weight  is  usually  accorded  to  assessments  when  no  other 
evidence  is  available.  Matter  of  City  of  N.  Y .,  (Marshall), 
8  AD  2d  365  (1st  Dept.,  1959). 

The  Committee  recognizes,  of  course,  that  the  reason- 
ableness of  individual  condemnation  awards  as  well  as  of 
individual  findings  in  tax  review  proceedings  should  be  and 
are  properly  scrutinized.  However,  the  reasonableness  of 
awards  and  assessments  will  never  be  understood  if  the 
complex  subject  is  judged  under  the  false  theory  that  the 
real  estate  assessment  is  the  controlling  test  of  the  pro- 
priety of  a  condemnation  award. 

There  are  fundamental  distinctions  in  the  legal  theories 
underlying  the  award  of  just  compensation  in  condemna- 
tion and  the  determination  of  real  property  valuation  for 
tax  purposes.  In  addition,  certain  practical  considerations 
tend  to  affect  the  respective  findings.  Hence,  it  is  not  sur- 
prising that  there  is  frequently  a  considerable  variation 
between  the  award  of  just  compensation  in  a  condemna- 
tion proceeding  and  a  judicial  finding  of  value  upon  review 
of  an  annual  tax  assessment. 

Some  of  the  basic  differences  between  condemnation  and 
tax  valuations  have  been  authoritatively  set  forth  as  fol- 
lows : 

In  Matter  of  Huie,  2  N  Y  2d  168,  173  (1956),  the  Court  of 
Appeals  explicitly  held  that  the  proceedings  are  of  an  essen- 
tially different  nature  and  stated  in  part : 

"In  tax  cases,  a  separate  valuation  is  made  of  land 
and  improvements.  In  condemnation  proceedings,  on 
the  other  hand,  land  and  improvements  are  not  re- 
quired to  be  valued  separately  (Administrative  Code, 
Sec.  K41-13.0).  Moreover,  as  heretofore  pointed  out, 
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the  commissioners  are  required  to  inspect  the  prop- 
erty, and  may  act  not  only  upon  the  proofs,  but  upon  in- 
formation obtained  as  the  result  of  such  personal  in- 
spection, coupled  with  their  own  judgment  and  experi- 
ence." 

The  Court  of  Appeals  in  Matter  of  Iluie,  supra,  cited 
with  approval  Matter  of  City  of  New  York  (School  of  Ind. 
Arts),  2  Misc.  2d  403  (Sup.  Ct,,  N.  Y.  Co.,  1958).  In  that 
case,  Eder,  J.,  pointed  out  significant  differences  between 
the  two  valuations  as  determined  by  the  courts : 

"Where  property  is  taken  by  eminent  domain,  the 
constitutional  mandate  of  'just  compensation'  must  be 
carried  out;  and  a  judicial  award  must  be  made  in  each 
individual  case  to  indemnify  the  owner  for  the  loss  of 
his  property.  The  search  for  a  value  which  will  consti- 
tute a  proper  balance  between  the  public's  need  and  a 
particular  owner's  loss  is  the  function  of  the  condemn- 
ation court.  Valuation  for  tax  purposes,  however, 
simply  is  a  measure  by  which  the  cost  of  government 
may  be  fairly  apportioned.  Equality  of  assessment  is 
the  paramount  consideration  in  tax  proceedings.  The 
courts  are  generally  concerned  only  with  the  question 
of  correcting  the  inequality  in  the  matter  sm6  judice, 
and  do  not,  for  obvious  reasons,  attempt  any  readjust- 
ment of  entire  assessment  rolls.  In  People  ex  tel.  Hagy 
v.  Lewis  (280  N.  Y.  184,  188)  the  court,  per  Loughran, 
J.,  described  the  goal  in  tax  assessment  as  that  '  rough 
equality  which  is  all  that  has  heretofore  been  possible 
under  any  system  of  taxation.'  " 

The  substantially  dissimilar  valuation  methods  have  been 
lucidly  described  by  Orgel,  a  noted  text  writer  on  con- 
demnation, as  follows  {Valuation  under  Eminent  Domain, 
Vol.  1,  pp.  630-631) : 

"  •  *  *  In  effect,  therefore,  the  courts  recognize  that  in 
tax  valuation  equality  of  assessment  is  more  impor- 
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tant  than  a  precise  determination  of  market  value.  In 
eminent  domain,  on  the  other  hand,  the  purpose  of  the 
valuation  is  not  to  serve  as  a  basis  for  apportioning 
the  current  costs  of  government,  but  rather  to  indem- 
nify an  owner  for  the  total  loss  of  his  property.  The 
courts  are  therefore  compelled  to  come  as  close  as  pos- 
sible to  finding  an  exact  equivalent  of  the  property 
taken. 

u  *  #  Valuation  for  purposes  of  taxation  is  a 
wholesale  operation  that  must  be  completed  within  a 
short  time  and  that  must  necessarily  be  extensive 
rather  than  intensive.  In  the  city  of  New  York,  for 
example,  more  than  800,000  parcels  of  real  estate  are 
assessed  each  year.  The  number  of  assessors  is  com- 
paratively small  and  only  a  short  time  can  be  devoted 
to  each  parcel.  The  large  number  of  properties  cou- 
pled with  the  speed  with  which  the  appraisal  must  be 
made  leads  to  the  use  of  standardized  methods  that  are 
at  best  but  rough  and  ready  approximations  to  market 
value. ' ' 


Tax  Review 

In  establishing  the  annual  tax  assessment,  the  assessors 
are  obliged  under  the  Real  Property  Tax  Law  (formerly 
the  Tax  Law)  to  determine  "full  value"  (Real  Property 
Tax  Law,  §306),  subject,  however,  to  the  important  quali- 
fication "under  ordinary  circumstances "  which  assumes 
the  existence  of  a  free  market,  i.e.  a  willing  buyer  and  a 
willing  seller  (Administrative  Code,  §158-1.0).  Under  this 
concept,  the  assessors  and  the  courts  disregard  the  extreme 
fluctuation  of  income,  building  costs  and  sales  prices  that  oc- 
cur during  periods  of  depression  and  inflation.  This  view 
was  clearly  expressed  in  Peo.  ex  rel.  379  Madison  Avenue, 
Inc.  v.  Boyland,  281  App.  Div.  588,  590-591  (1st  Dept.,  1953), 
where  the  Court  said : 
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"Assessments  cannot  be  made  to  trail  behind  every 
turn  in  the  fortunes  of  real  property.  There  are  times 
when  property  must  bear  a  share  of  taxation  propor- 
tionate to  value  even  though  it  may  then  have  no  in- 
come, or  an  income  inadequately  focused  to  true  value. 
There  are  times  when  the  full  measure  of  ephemeral 
surges  of  increased  income  should  not  be  reflected  in 
assessments  in  fairness  to  the  owner."  (Emphasis 
supplied) 

Under  the  same  general  theory,  assessors  are  not  per- 
mitted to  consider  in  the  current  assessment  the  possibility 
of  future  development  or  changing  conditions  until  some 
measure  of  permanence  is  shown.  See  People  ex  rel.  Allied 
Oivners  Corp.  v.  Sexton,  257  App.  Div.  215  (2nd  Dept., 
1939),  affd.  281  N.  Y.  853  (1939);  People  ex  rel.  Cary  v. 
Boyland,  279  App.  Div.  642  (1st  Dept.,  1951).  Such  pros- 
pective events  may  be  reflected  only  in  future  assessments 
if  and  when  development  and  increased  value  materialize. 
In  consequence,  the  valuation  of  real  property  for  an- 
nual taxation  tends  to  maintain  a  stabilized  or  "normal" 
level,  free  of  unusual  conditions  and  circumstances  that 
characterize  periods  of  economic  depi*ession  or  prosperity. 

The  practical  application  of  this  theory  is  readily  illu- 
strated in  the  action  of  the  assessors  and  the  courts  dur- 
ing the  world-wide  depression  that  caused  a  disastrous  liq- 
uidation of  real  estate  between  1931  and  1941,  as  well  as  in 
the  very  active  real  estate  market  after  19-15.  In  assessing 
properties  from  1931  to  1941,  the  assessors  refused  to 
adopt  the  valuation  level  indicated  by  then  current  in- 
come, building  costs  and  sales  prices  in  the  market  for  the 
reason  that  "ordinary  circumstances"  did  not  prevail,  i.e. 
the  vast  majority  of  sales  were  distress  transactions  and 
there  was  a  virtual  absence  of  "willing"  buyers.  The  as- 
sessors' position  was  upheld  by  the  courts,  which,  although 
granting  some  individual  assessment  reductions,  declined 
to  adopt  the  prevailing  sales  prices  or  costs  as  evidence  of 
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value.  Nevertheless,  during  this  same  period,  the  same 
courts,  in  awarding  just  compensation  in  condemnation 
proceedings  found  values  in  excess  of  the  assessed  valua- 
tion of  the  condemned  properties,  although,  as  noted,  the 
market  level  was  substantially  below  the  assessment  level. 
It  is  noteworthy  that  these  condemnation  awards  in  1939- 
41  above  the  assessment  level,  were  cited  with  approval  in 
a  report  issued  on  January  25,  1940  by  William  Stanley 
Miller,  then  President  of  the  Tax  Commission. 

Conversely,  in  the  period  of  great  real  estate  activity 
and  expansion  that  has  occurred  since  1945,  assessments 
generally  have  not  equaled  market  value.  Thus,  the  depres- 
sion ratio  of  sales,  income  and  building  costs  to  assess- 
ments has  been  reversed,  viz.  the  vast  majority  of  such 
transactions  in  the  City  since  1945  have  exceeded  the  level 
of  assessments. 

The  most  familiar  illustration  is  provided  in  the  tradi- 
tional practice  prevailing  throughout  the  nation  and  State, 
as  well  as  in  the  City,  of  assessing  one  and  two  family 
houses  and  vacant  land  held  for  development  at  levels  sub- 
stantially below  market  value.  Analyses  of  sales  data 
compiled  by  the  Tax  Department  and  other  public  agencies, 
particularly  within  the  last  three  or  four  years,  reveal  a 
large  and  growing  disparity  between  the  current  sales 
prices  and  the  assessed  valuations  of  many  such  proper- 
ties. 

The  difference  has  also  been  recognized  by  the  State 
Board  of  Equalization  which  each  year  publishes  its  esti- 
mate of  the  relationship  of  full  value  to  assessments  in 
New  York  City  in  the  form  of  equalization  rates.  Of  course, 
even  this  study  does  not  necessarily  reflect  the  current 
disparity  between  sales  prices  and  assessments  because 
the  equalization  rates  are  based  upon  a  more  stable  av- 
erage of  sales  and  appraisals  as  related  to  assessments 
over  a  period  of  approximately  five  years. 
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For  example,  the  most  recent  equalization  rates  pub- 
lished for  the  year  1959-60  do  not  reflect  the  current  re- 
lationship between  1959-60  assessments  and  sales  prices. 
The  equalization  rates  for  1959-60  are  based  upon  an  analy- 
sis of  transactions  and  appraisals  for  the  years  1952  and 
1957  plus  adjustments  made  for  the  years  between  1957  and 
1959. 

A  practical  problem  is  presented  in  the  use  by  the  asses- 
sors of  sales  data,  particularly  with  respect  to  vacant  land. 
Thus,  until  the  number  of  transactions  is  sufficient  to  es- 
tablish a  general  level  of  some  permanence,  the  assessors 
are  reluctant  to  apply  those  sales  as  the  basis  for  assessing 
the  area.  And,  the  assessors  may  not  adopt  a  "high"  sales 
price  as  the  assessment  of  even  the  particular  property 
sold  (without  similarly  assessing  other  comparable  prop- 
erty), inasmuch  as  such  assessment  would  inevitably  result 
in  a  claim  of  inequality.  Moreover,  sales  must  be  carefully 
reviewed  by  assessors  because  some  of  them  involve  special 
consideration,  such  as  sales  and  lease-back  and  the  trans- 
fer of  good  will  in  the  conveyance  of  some  business  proper- 
ties. The  courts  have  held  that  such  transactions  are  not 
fully  representative  of  taxable  real  estate  value. 

The  foregoing  presentation  concerning  assessment  of 
real  property  at  "normal"  value,  is,  of  course,  not  in- 
tended as  any  criticism  of  the  Tax  Department  or  the 
courts.  On  the  contrary,  they  are  proceeding  properly  un- 
der established  law.  While  opinions  may  vary  on  the  ad- 
visability of  this  theory  and  some  advocate  a  change  to 
effect  higher  assessments  (compare  "The  Financial  Prob- 
lem of  the  City  of  New  York"  [pp.  167-182],  Mayor's 
Committee  on  Management  Survey),  it  would  appear  that 
the  system  of  "normal"  assessed  valuations  has  contrib- 
uted toward  a  stability  desirable  in  the  real  estate  market 
and  essential  in  tax  revenues,  on  which  the  orderly  func- 
tioning of  government  depends.  Manifestly,  tax  assess- 
ments reflecting  current  prices  would  cause  grave  financial 
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consequences  to  the  City  in  times  of  recession  or  depres- 
sion. 

This  "stabilized"  approach  also  coincides  with  the  eco- 
nomic fact  that  the  real  estate  market  traditionally  lags 
behind  the  trend  of  general  business.  For  example,  busi- 
ness in  general  became  severely  affected  in  1929  but  the 
impact  upon  real  estate  was  not  evident  until  after  1931. 
In  the  same  way,  resurgence  of  business  generally  after 
1942  occurred  two  or  three  years  prior  to  the  recovery  of 
the  real  estate  market. 

A  practical  consideration  that  may  indirectly  contribute 
to  a  level  of  assessment  below  sales  prices  during  a  period 
of  inflation  is  the  increase  in  the  tax  rate  that  has  oc- 
curred since  World  War  II.  Although  the  assessments  have 
not  risen  in  the  same  proportion  as  sales  prices,  the  tax 
cost  to  the  property  owner  has  been  increased  through  a 
rise  in  the  tax  rate. 

It  has  been  asserted  by  some  groups  that  the  assessment 
of  property  at  less  than  its  current  market  price  results  in 
a  loss  of  tax  revenue.  This  is  a  basically  erroneous  as- 
sumption founded  upon  a  failure  to  understand  the  pro- 
visions of  the  Constitution  which  regulate  the  amount  of 
taxes  that  may  be  realized  from  real  estate.  The  Consti- 
tution does  not  authorize  the  City  to  raise  real  estate  taxes 
upon  the  basis  of  its  current  assessment  roll.  Rather,  the 
Constitution  provides  for  a  consideration  of  the  average 
assessment  roll  for  a  5-year  period,  an  application  of  the 
State's  equalization  rates  for  each  of  the  five  assessment 
rolls  and,  finally,  for  derivation  of  an  average  equaliza- 
tion assessment  roll.  The  Constitution  then  provides  that 
the  City  may  raise  by  way  of  real  estate  taxes  2%%  of  the 
amount  of  the  5-year  average  equalized  assessment  roll. 

Expressed  in  other  words,  the  Constitution  provides  an 
independent  check  by  the  State  upon  the  local  assessors 
and  the  tax  revenues  to  be  derived  from  real  estate.  Thus, 
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if  the  state  makes  accurate  findings  of  equalization  rates, 
the  mere  fact  that  the  City's  assessors  may  have  valued 
property  at  an  amount  less  than  its  current  market  value 
would  have  no  effect  upon  the  amount  of  taxes  to  be  raised 
from  real  estate.  Hence,  if  every  property  in  the  City  of 
New  York  were  assessed  at  its  full  market  value  (assum- 
ing that  all  parties  could  agree  upon  this  abstract  valua- 
tion), the  City  would  not  realize  any  additional  revenue 
whatsoever  if  the  equalization  rate  were  established  at 
100%.  This  fact  is  recognized  by  all  officials  in  the  field 
familiar  with  taxation.  For  example,  Miss  Rosalind  G. 
Baldwin,  Executive  Director  of  the  State  Board  of  Equali- 
zation and  Assessment,  in  discussing  a  claim  made  by  I.  D. 
Bobbins,  President  of  the  City  Club  of  New  York,  before 
the  State  Commission  on  Governmental  Operations  of  the 
City  of  New  York,  that  full  assessment  of  real  property 
''would  produce  $130,000,000  in  revenue  at  the  current  tax 
rate",  stated  in  the  New  York  Times  dated  December  25, 
1959: 

"There  is  no  loss  of  revenue  to  the  City  from  the  gap 
between  assessed  valuation  and  full  value. 

"This  is  because  the  state  equalization  rate  enables 
the  City,  under  the  State  Constitution,  to  tax  real  es- 
tate now  up  to  full  value,  regardless  of  what  the  as- 
sessed valuation  may  be." 

Condemnation 

In  contrast  to  the  determination  of  tax  valuation  as 
above  outlined,  the  courts  are  obliged  under  the  State  Con- 
stitution to  award  just  compensation  to  the  owner  whose 
property  has  been  condemned.  In  the  determination  of 
just  compensation  in  a  condemnation  proceeding,  current 
income  and  sales  levels,  as  well  as  the  imminence  of  de- 
velopment reflected  in  changing  conditions  (excluding  of 
course  conjectural  or  speculative  considerations)  are  ac- 
corded full  weight.  Accordingly,  it  is  evident  that  identical 
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facts  in  respect  to  income  and  similar  considerations  might 
produce  entirely  different  results  in  condemnation  than  in 
assessment  proceedings.  As  an  illustration,  in  a  determina- 
tion of  just  compensation,  the  court  may  base  its  award 
upon  income  showing  an  economic  value  exceeding  the  re- 
placement cost  of  the  building  (Matter  of  Huie,  2  N  Y  2d 
168  [1956],  and  cases  therein  cited),  whereas  in  a  review 
of  tax  assessment,  the  court  may  not  find  a  building  value 
exceeding  its  replacement  cost  (Peo.  ex  rel.  Parklin  Oper- 
ating Corp.  v.  Miller,  287  N.  Y.  126  [1941]). 

An  intangible  factor  that  cannot  be  overlooked  is  the  dis- 
position of  the  courts  in  condemnation  proceedings  to  re- 
solve doubt  concerning  valuation  in  favor  of  the  former 
owner  because  of  the  irrevocable  nature  of  the  taking.  The 
situation  differs  in  tax  review  because  assessments  are  im- 
posed annually  and  any  individual  judicial  error  or  judg- 
ment in  valuation  may  be  corrected  in  the  annual  review  of 
assessments  for  later  years.  Similarly,  the  courts  are 
aware  that  the  owners  of  condemned  property  are  subject 
to  inconvenience  and  certain  costs  that  are  not  legally  com- 
pensable viz.  moving  expenses,  loss  of  good  will  business 
damage,  experts'  and  attorneys'  fees,  etc.  Under  existing 
law,  the  City,  in  condemnation,  may  pay  only  for  the  real 
property  acquired,  i.e.  land,  buildings  and  certain  perma- 
nent attachments  to  the  property.  An  exception  to  this 
general  rule  exists  in  the  law  governing  condemnation  by 
the  City  of  upstate  properties  for  the  water  supply  system, 
which  requires  the  City  to  compensate  owners  for  a  number 
of  other  items.  However,  the  propriety  for  the  allowance 
of  such  items,  which  could  involve  tremendous  cost,  is  be- 
yond the  purview  of  this  Committee. 

The  difference  in  condemnation  and  tax  review  values 
may  be  readily  illustrated  upon  consideration  of  the  con- 
demnation of  a  one-family  residence. 

As  indicated,  during  a  period  of  inflation,  the  assess- 
ment of  a  particular  property  might  be  appreciably  below 
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its  current  sales  value,  which  is  the  amount  the  court  would 
probably  award  in  condemnation,  since  the  former  owner 
must  replace  in  the  current  market  the  property  acquired 
by  the  City. 

Under  these  circumstances,  use  of  the  assessed  value  or 
the  owners'  claims  in  an  earlier  tax  proceeding  as  the  mea- 
sure of  just  compensation  in  condemnation  could  result  in 
confiscation.  It  is  obvious  that,  upon  condemnation,  a  home 
owner  with  property  assessed  at  $10,000  but  having  a  con- 
siderably higher  current  sales  price  vail  be  subject  to  con- 
fiscation if  the  assessed  valuation  of  $10,000  were  used  as 
the  test  of  just  compensation  in  a  condemnation  proceeding. 
Thus,  although  in  reviewing  tax  assessments,  the  courts  may 
disregard  recent  or  current  increases  in  income  and  sales 
price  until  a  permanent  new  level  is  attained,  in  condemna- 
tion they  must  consider  the  present  market  level  and  chang- 
ing area  conditions. 

Summary 

Findings 

1(a)  Trials  in  the  current  proceedings  are  scheduled  with- 
in eight  months  of  title  vesting. 

(b)  The  Corporation  Counsel,  in  cooperation  with  the 
courts,  has  instituted  a  program  under  which  an  annual 
schedule  of  trials  is  prepared. 

2.  City  title  searches  have  been  expedited  and  inde- 
pendent title  companies  have  been  retained  in  the  Federal 
highway  program  proceedings. 

3.  In  proceedings  commenced  in  1959,  advance  payments 
have  been  processed  by  the  Law  Department  within  thirty 
days  after  title  vesting  and  substantial  interest  savings 
have  been  effected. 

4.  The  Law  Department  has  expanded  its  panel  of  ap- 
praisers by  invitation  to  all  representative  real  estate  firms 
throughout  the  City  and  additional  personnel  is  available 
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through  appointment  of  appraisers  by  the  Federal  govern- 
ment. Moreover,  as  a  result  of  an  agreement  with  the  City, 
the  Federal  government  authorizes  the  appointment  of  ap- 
praisers at  an  early  date.  Because  of  the  greater  number 
of  appraisers,  the  City  is  able  to  try  cases  concurrently  in 
various  courts. 

5.  Valuation  data  is  regularly  exchanged  among  City 
departments ;  the  Federal  government  and  State  authori- 
ties participate  in  determination  of  cases  to  be  appealed; 
and  all  condemnation  practices,  procedures  and  problems 
are  reviewed  quarterly  at  meetings  attended  by  City  agen- 
cies, representatives  of  the  Federal  govrnment,  the  State 
and  New  York  City  Housing  Authority.  In  the  opinion  of 
the  Committee,  these  proceedings  constitute  a  full  and  ade- 
quate review  of  City  appraisals  and  procedures. 

6.  After  a  study  made  by  City  authorities  and  negotia- 
tions with  Federal  representatives,  the  City  will  recover 
approximately  $1,000,000  in  awards  for  properties  acquired 
in  tax  foreclosure  by  the  City  and  subsequently  condemned 
for  Federal  highway  purposes. 

Recommendations 

1.  "Where  practicable,  the  City  should  be  prepared  to  try 
cases  within  six  months  after  the  date  of  title  vesting. 

2.  Wherever  necessary,  the  City  should  extend  to  any 
condemnation  proceeding  its  present  practice  of  engaging 
title  companies  in  proceedings  under  the  Federal  highway 
program. 

3.  Advance  payments  should  be  promptly  completed  in 
all  pending  proceedings. 

4.  It  is  recommended  that  the  courts  give  consideration 
to  the  Committee's  suggestion  that  they  retain  independent 
qualified  appraisers  to  appear  in  proceedings  where  the 
courts  consider  such  testimony  to  be  necessary. 
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5.  The  City  should  support  legislation  intended  to  (a)  in- 
crease the  amount  of  advance  payments  for  fee  takings  and 
tenants'  fixtures;  (b)  require  compensation  for  City  prop- 
erties condemned  by  the  State;  (c)  amend  the  highway  law 
by  eliminating  the  interest  reimbursement  restriction  ap- 
plicable to  New  York  City;  and  (d)  delete  tentative  decrees 
from  condemnation  proceedings. 

CONCLUSION 

The  Committee  urges  that  the  City  give  immediate  and 
serious  consideration  to  the  adoption  of  the  recommenda- 
tions contained  in  this  Report. 

Respectfully  submitted, 

Charles  H.  Tenney, 

Corporation  Counsel  (Chairman). 

William  E.  Boyland, 
President  of  the  Tax  Commission 

John  T.  Clancy, 

Borough  President  of  Queens. 

Jacob  Lutsky, 

Legal  Aide  to  the  Mayor. 

John  T.  Cahill, 

Special  Advisor  to  the  Committee 


March  4,  1960. 
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An  Act 

To  Amend  the  Administrative  Code  of  the  City  of  New 
York,  in  Relation  to  Advance  Payments  in  Condemnation 
Proceedings. 

The  People  of  the  State  of  New  York,  represented  in 
Senate  and  Assembly,  do  enact  as  folloivs : 

Section  1.  Section  B15-29.0  of  the  administrative  code  of 
the  city  of  New  York,  as  last  amended  by  chapter  seven 
hundred  thirty-two  of  the  laws  of  nineteen  hundred  forty- 
eight,  is  hereby  amended  to  read  as  follows : 

§B15-29.0  Advance  Payments. —  The  board  of  estimate 
may  authorize  the  comptroller  to  pay  to  the  person  entitled 
to  an  award  for  real  property  acquired  in  a  proceeding,  in 
advance  of  the  final  determination  of  his  damages,  a  sum 
to  be  determined  by  the  corporation  counsel,  after  an  ap- 
praisal of  the  damages  sustained  by  such  person  by  the 
expert  or  experts  employed  by  the  corporation  counsel  not 
exceeding  [seventy- five  per  cent  of  the  assessed  valuation] 
such  appraisal  of  the  [property  of]  damages  sustained  by 
such  person  [acquired  in  such  proceeding],  less  any  liens 
or  encumbrances  of  record  upon  such  property,  which 
amount  shall  be  certified  to  the  comptroller  by  the  corpora- 
tion counsel.  The  board  of  estimate  may  authorize  the 
comptroller  to  cause  to  be  published  in  the  city  record  for 
ten  consecutive  days  a  notice  stating  that  he  is  ready  to 
pay  to  such  persons  entitled  to  awards  for  real  property 
acquired  in  such  proceeding,  in  advance  of  the  final  deter- 
mination of  their  damage,  sums  to  be  so  determined  by  the 
corporation  counsel.  Such  notice  shall  describe  the  property 
for  which  such  advance  payment  may  be  made  by  tax 
block  and  lot  numbers  or  the  damage  parcel  numbers  of 
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the  real  property  involved.  Before  any  such  advance  pay- 
ment shall  be  made,  the  comptroller  shall  procure  the  certi- 
ficate of  the  corporation  counsel  showing  that  the  person, 
to  whom  payment  is  to  be  made,  is  the  person  legally  en- 
titled to  receive  the  same.  If  the  board  of  estimate  shall 
authorize  a  [partial]  payment  in  advance  to  any  person 
entitled  to  an  award,  pursuant  to  this  section,  interest  on 
the  sum  so  authorized  to  be  paid  in  advance,  shall  cease 
to  run  on  and  after  a  date  five  days  after  such  person  shall 
have  been  notified  by  mail,  by  publication  pursuant  to 
this  section  or  otherwise  that  the  comptroller  is  ready  to 
pay  the  same.  In  case  the  person  entitled  to  an  award  at 
the  date  of  the  vesting  of  title  to  the  real  property  in 
the  city  shall  have  transferred  or  assigned  his  claim,  such 
transfer  or  assignment  made  by  him,  or  by  his  successor 
in  interest  or  legal  representative,  shall  not  become  bind- 
ing upon  the  city  unless  the  instrument  or  instruments  evi- 
dencing such  transfer  or  assignment  shall  have  been  ex- 
ecuted and  filed  in  the  office  of  the  comptroller  prior  to 
any  such  advance  payment.  When  any  such  advance  pay- 
ment shall  have  been  made,  the  comptroller,  on  paying  the 
awards  made  for  the  real  property  acquired,  shall  deduct 
from  the  total  amount  allowed  as  compensation  the  sum 
advanced  plus  interest  thereon  from  the  date  of  the  pay- 
ment of  such  advance  to  the  date  of  the  final  decree  and 
the  balance  shall  be  paid  as  provided  in  section  B15-28.0 
of  the  code. 

§2.  This  act  shall  take  effect  immediately. 
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